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The Center of Excellence in Fiscal Centrul de Excelenta in Litigii Fiscale

~

Disputes (CELF) (CELF)
Emil Bivolaru Daniela Gramaticescu
CJEU ruled that toll turi ts CJUE a decis ci acordurile contractuale de toll Partner Partner
] rule a (0] manufac urlng arrangemen S ]U d decCiS Ca acorauriie contractuale de 1o emil,bivolaru@nndkp.ro daniela,gramaticescu@nndkp.ro

do not create VAT fixed establishments in the manufacturing nu conduc la crearea de sedii fixe
country of the service provider de TVA in tara prestatorului de servicii

On 29 June 2023, in case C-232/22 Cabot Plastics, the Pe 29 iunie 2023, in cauza C-232/22 Cabot Plastics,
CJUE decided that a taxable person established CJUE a decis cd o persoand impozabila stabilitd in

&

outside the EU does not have a fixed establishment afara UE nu are un sediu fix intr-un stat membru al g?:;::lzw g:;:;nka

in an EU Member State if it receives from a taxable UE dacd primeste de la o persoand impozabila din marius.ezer@nndkp.ro eva.forika@nndkp.ro
person from the same group and established in that  acelasi grup si stabilita in acel stat membru al UE

EU Member State toll manufacturing and ancillary servicii de toll manufacturing si servicii auxiliare

services which contribute to the performance of its care contribuie la realizarea operatiunilor sale _

taxable operations in that EU Member State, even if  impozabile in acel stat membru al UE, chiar daca Ciprian Paun

serviciile sunt primite in cadrul unui angajament Partner
. ciprian.paun@nnkp.ro
contractual exclusiv. DUian.paUn@nnKp

the services are received under an exclusive
contractual commitment.

Legal and Tax Updates

All our legal and tax updates are available here.
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Background Situatia de fapt Contacts:

The dispute in which the CJUE was asked to rule was Litigiul in care s-a solicitat sd se pronunte CJUE a

dl

whether Cabot Switzerland, a taxable person fost dacd se poate considera ca Cabot Switzerland,
established in Switzerland, can be considered to have o persoand impozabild stabilitd in Elvetia, are o m &= :
. . . . L. T . Alina Timofti Marius Ionescu

an adequate structure constituting a fixed structurd adecvatd care constituie un sediu fix dacd Tax Partner Tax Partner
establishment if it receives services (toll primeste servicii (toll manufacturing si alte servicii alina.timofti@nndkpro  marius.ionescu@nndkp.ro
manufacturing and other ancillary service) from auxiliare) de la Cabot Plastics din Belgia, care face
Cabot Plastics in Belgium, who is part of the same parte din acelasi grup. Trebuie remarcat faptul ca '
group. In should be noted that Cabot Plastics uses its Cabot Plastics isi utilizeazd resursele umane si \
human and technical resources exclusively for the tehnice exclusiv pentru serviciile furnizate catre Emil Bivolaru Daniela Gramaticescu
services provided to Cabot Switzerland, the services Cabot Switzerland, serviciile furnizate citre Cabot Partnsr . gartner .

. . . . . N il.bivolaru@ . iela, icescu@ :
provided to Cabot Switzerland representing almost  Switzerland reprezentand aproape toate vanzirile SOl e R e e
all of its sales. sale.
In particular, Cabot Plastics also provided aseries of  In particular, Cabot Plastics a furnizat si o serie de \
additional services to Cabot Switzerland, especially servicii auxiliare citre Cabot Switzerland, in special “
storage of products, including managing products depozitarea produselor, inclusiv gestiunea yariusz gva Forika

. . . . . . rt t

stored in third-party warehouses, making produselor din depozite terte, emiterea de e czer@andkp.ro ej;?;ﬁka@mdkp_m
recommendations aimed at optimizing the recomanddri in vederea optimizdrii procesului de
manufacturing process, carrying out internal and fabricatie, efectuarea de verificdri si evaludri
external technical checks and assessments, reporting  tehnice interne si externe, raportarea rezultatelor
the results to Cabot Switzerland and making citre Cabot Switzerland si efectuarea de livrdri sau

. . Y . - cue Ciprian Paun
deliveries or providing services needed by other prestarea de servicii necesare altor unitati de Partner
production units. In that respect, Cabot Plastics: productie. In acest sens, Cabot Plastics: ciprian. paun@nnkp.ro

- provided comments on the operational - afurnizat observatii cu privire la cerintele

. . . . . Legal and Tax Updates
requirements of its factories; operationale ale fabricilor sale;
All our legal and tax updates are available here.
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- facilitated customs formalities for Cabot - afacilitat formalitdtile vamale pentru Cabot Contacts:
Switzerland; Switzerland;
- complied with Cabot Switzerland’s quality - arespectat standardele si procedurile de
control and quality assurance standards and control al calitdtii si de asigurare a calitatii
d . le Cabot Swi land: Alina Timofti Marius Ionescu
procedures; ale Cabot Switzerland; Tax Partner T Partner
. . . . . . alina.timofti@nndkp.ro marius.ionescu@nndkp.ro
- provided Cabot Switzerland with support - aoferit Cabot Switzerland sprijin pentru
for improving the manufacturing processes imbundtatirea proceselor de productie si a :
and the planning of its business; planificdrii activitdtii sale;
- provided administrative support in relation - aoferit sprijin administrativ in ceea ce Emil Bivolaru Daniela Gramaticescu
t toms and excise duties; riveste taxele vamale si accizele; Partner Partner
0 customs a excise dunes; priveste ele vamale 51 acczele, emil.bivolaru@nndkp.ro daniela.gramaticescu@nndkp.ro
- acted as official importer on behalf of and at - aactionat fin calitate de importator oficial in
the request of Cabot Switzerland; and numele sila cererea CabotSwitzerland; si @
. . . . \
- managed packaging equipment. - agestionat echipamentele de ambalare. “
. . . . . Marius E Eva Forik
It had to be determined whether the staff of the A fost necesar, astfel, sd se stabileascd dacd P B pagor
service provider and the instructions of the recipient  personalul prestatorului de servicii si instructiunile marius.ezer@nndkp.ro eva.forika@nndkp.ro
of the service could be regarded as being at the beneficiarului serviciului puteau fi considerate ca
disposal of Cabot Switzerland. fiind la dispozitia Cabot Switzerland.
Decision Decizia
Ciprian Paun
The CJUE decided that Cabot Switzerland does not CJUE adecis ca Cabot Switzerland nu are un sediu Partner 1
have a fixed establishment in Belgium. fix in Belgia. Ciprian.pRUN@NOKP.I0
The key arguments in C-232/22 Cabot were: Argumentele cheie in C-232/22 Cabot au fost: Legal and Tax Updates
= The Court reminded that the qualification of = Curtea areamintit cd determinarea unui All our legal and tax updates are available here.
fixed establishment cannot depend solely on sediu fix nu poate depinde exclusiv de
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the legal status of the entity concerned, and
that the fact that a company has a subsidiary
in an EU Member State does not in itself
mean that it also has its fixed establishment
there.

Also, the Court recalled that the fixed
establishment is an exception when
determining the place of taxation of services
which must lead to a rational result and not
create a conflict of tax jurisdiction, the need
to consider the beneficiary and not the
supplier of services and that the same
resources cannot supply and receive the
same services.

Since the provider of the services remains
responsible for its own resources and
provides those services at its own risk, the
contract for the provision of services,
although exclusive, does not in itself have
the effect of that the resources of that
supplier becoming those of its client.

One must determine the place where the
human/technical resources which the
recipient uses to receive the services are
located, and not the place where the
resources which it uses for its subsequent
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statutul juridic al entitatii in cauzd si cd
faptul cd o societate are o subsidiard intr-un
stat membru al UE nu inseamnd implicit ca
aceasta are si un sediu fix in acest stat.

De asemenea, Curtea a reamintit ca sediul
fix este o exceptie in cazul determinarii
locului de impozitare a serviciilor, care
trebuie sa conducd la un rezultat rational si
sa nu creeze un conflict de jurisdictie fiscala,
necesitatea de a lua in considerare
beneficiarul si nu prestatorul de servicii, si
cd aceleasi resurse nu pot furniza si primi
aceleasi servicii.

Intrucdt prestatorul de servicii rdméane
responsabil pentru propriile resurse si
presteazd aceste servicii asumdndu-si riscul,
contractul de prestdri de servicii, desi
exclusiv, nu are in sine efectul ca resursele

acestui prestator sd devind ale clientului sdu.

Trebuie sd se determine locul in care se afla
resursele umane/tehnice pe care
beneficiarul le utilizeazd pentru a primi
serviciile, si nu locul in care se afld resursele
pe care le utilizeazd pentru activitatea sa
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sales activity are located.

The Court has held that the human and
technical resources that form the fixed
establishment cannot be occasionally and,
even if not necessary to own them, it is
necessary to have the power to dispose of
them in the same manner.

The services ancillary to the toll
manufacturing (management of the stock of
raw materials, their inventory at the end of
the year, quality control, the management of
the stock of finished products and the
preparation of orders before shipment),
facilitating the economic activity of the
recipient, such as the sale of products
resulting from contract work, are irrelevant
for determining the fixed establishment.

Lastly, the CJEU reminded the fact that the
results of the services are essentially for the
benefit of consumers in the Member State in
which the service provider is located is not
relevant for determining whether the
customer of those services has a fixed
establishment in that Member State and
that a fixed installation used solely for the
purpose of carrying out activities
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ulterioara de vanzare.

Curtea a statuat ca resursele umane si
tehnice care formeazd sediul fix nu pot fi
ocazionale si, chiar dacd nu este necesar sa
le detind, este necesar sd aibd puterea de a
dispune de ele in acelasi mod.

Serviciile auxiliare celor de toll
manufacturing (gestionarea stocului de
materii prime, inventarierea acestora la
sfarsitul anului, controlul calitdtii,
gestionarea stocului de produse finite si
pregdtirea comenzilor inainte de expediere),
care faciliteaza activitatea economicd a
beneficiarului, cum ar fi vinzarea de
produse rezultate din toll manufacturing,
sunt irelevante pentru determinarea sediului

fix.

In sfarsit, CJUE a reamintit cd nu este
relevant pentru a stabili, dacd clientul are un
sediu fix Intr-un stat membru, dacd
rezultatele serviciilor sunt in principal in
beneficiul consumatorilor din statul

membru in care este situat prestatorul de
servicii si cd o instalatie fixd utilizatd

exclusiv in scopul de a desfasura activitdti
pregatitoare/auxiliare pentru activitatea

Legal & Tax
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preparatory/ancillary for the business of the
recipient of the services does not represent a
fixed establishment.

Takeaways

The ruling in case C-232/22 Cabot brings clarity
that the human and technical resources, even if
used exclusively for the benefit of one taxable
person, are used by the services provider, and not
by its client.

It clarifies uncertain points left after the previous
decision in case C-547/18 Dong Yang covering
similar arrangements.

In Romania, the decision is welcomed since ANAF
had a particular interest in challenging toll
manufacturing arrangements between related
parties especially referring to the
ancillary/additional activities to the toll
manufacturing.

In this respect, we expect that the upcoming
decision in the Romanian sourced case C-533/22
Adient (expected until the end of 2023) covering
similar arrangements, to bring further clarity and
hopefully stop ANAF's practice.

Page 6 of 7

comerciald a beneficiarului serviciilor nu
reprezinta un sediu fix.

Concluzii

Hotdrdrea in cauza C-232/22 Cabot aduce claritate
asupra faptului ca resursele umane si tehnice, chiar
dacd sunt utilizate exclusiv in beneficiul unei
persoane impozabile, sunt utilizate de catre
prestatorul de servicii, si nu de cdtre clientul sdu.

Aceasta clarificd punctele incerte rdmase dupa
decizia anterioara in cauza C-547/18 Dong Yang,
care acoperea acorduri similare.

In Romania, decizia este bineveniti, deoarece
ANAF a avut un interes deosebit in contestarea
acordurilor de productie de tip toll manufacturing
intre parti afiliate, in special in ceea ce priveste
activitdtile auxiliare/aditionale la activitatea de toll
manufacturing.

In acest sens, ne asteptim ca viitoarea decizie in
cazul romanesc C-533/22 Adient (asteptatd pand la
sfarsitul anului 2023), care acoperd acorduri
similare, sd aduca mai multa claritate si, sperdm, sa
pund capat practicii ANAF.
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NNDKP's  Center of Excellence in Tax Disputes (CELF) provides integrated
services to the company’s clients from the initial stage of a fiscal dispute to
the litigation stage before national and international courts, offering a
seamless approach throughout the fiscal dispute. Clients benefit from the
very first moment from complete professional services covering both
technical aspects and specific legal issues, in the unwanted scenario of a
fiscal dispute, thanks to the invovement of a mixed team of legal and tax
professionals in each project.

You can find out more about how we process your personal data here.
You may unsubscribe here at any time.

This newsletter does not contain any legal and/or tax advice, nor should it

be relied on or construed as such. Professional advice should therefore be
sought before any action is undertaken based on this newsletter.
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Centrul de Excelenta in Litigii Fiscale (CELF) al NNDKP oferd servicii
integrate clientilor firmei fincd din stadiul incipient al unei dispute fiscale
pdnd la faza de litigiu in fata instantelor nationale si internationale, oferind
o abordare unitard pe tot parcursul unei dispute fiscale. Clientii beneficiazd
din prima clipd de servicii profesionale complete, atdt din perspectivi
tehnicd, cdt si din perspectiva nedoritd a unui litigiu fiscal abordare

posibild prin implicarea unei echipe mixte de avocati si consultanti fiscali in
fiecare proiect in parte.

Mai multe detalii despre modul in care iti procesim datele gdsiti aici.
Vi puteti dezabona oricdnd accesdnd acest link.

Aceastd publicatie nu contine consultantd juridicd si/sau fiscald, ci informatii
cu caracter general. Vd rugdm sd solicitati consultantd de specialitate inainte

de a implementa orice decizie intemeiata pe informatiile din prezenta.
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