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Legal News

May 2, 2022

Latest news in the field of public
procurement

NEW AMENDMENTS TO THE PUBLIC
PROCUREMENT LEGISLATION

The public procurement legislation has been

recently amended following the entry into force

of two normative acts enacted at Government
level.

The new regulations have been introduced by:

I.  Government Emergency Ordinance

47/2022 with respect to the adjustment of the

prices of public procurement contracts/
sectorial contracts/concession contracts/
framework contracts (“GEO 47/2022”),

published in the Official Gazette no. 377 of

April 15, 2022.

Answering, although only partially, to a

necessity of a market affected more and more by
the global crisis in this field, the main objective
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Noutati din domeniul achizitiilor publice

NOI MODIFICARI ALE LEGISLATIEI
ACHIZITIILOR PUBLICE

Legislatia in domeniul achizitiilor publice a fost
recent modificata prin intrarea in vigoare a doua acte
normative adoptate la nivelul Guvernului.

Noile reglementari au fost introduse prin:

I.  Ordonanta de Urgentd a Guvernului nr.
47/2022 privind ajustarea preturilor contractelor
de achizitie publicd/contractelor sectoriale/
contractelor de concesiune/ acordurilor-cadru
(,OUG 47/2022”), publicata in Monitorul
Oficial nr. 377 din data de 15 aprilie 2022.

Rdspunzand, desi doar partial, unei necesitdti a pietei
drastic afectatd din ce in ce mai mult de crizele
mondiale din domeniu, principalul obiectiv al
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for adopting GEO 47/2022 is to ensure the
extension of possible price increases of public
investments contracts to other cost elements,
besides the increase in the price of construction
materials and salary components. The new
causes which have led to price increases include,
among others: the increase in the price of
electricity and natural gas, of fuel, of
merchandise transport services, as well as the
outbreak of the military conflict on the territory
of Ukraine, and the blockade imposed on Russia
at global level.

The measures adopted by GEO 47/2022
supplement, firstly, the Government Emergency
Ordinance 15/2021 regulating certain fiscal and
budgetary measures to adjust the prices of
public procurement contracts, approved in an
amended and supplemented form by Law
281/2021 on public procurement contracts/
sectorial contracts/concession contracts/
framework work contracts (“GO 15/2021").

The new legal amendments do not entail
substantial contract changes, and therefore they
may come into effect simply by concluding an
addendum to the existing contract, the
contracting authorities being, hence, released
from the constraints of the legal analysis of the

Page 2 of 12

adoptdrii OUG 47/2022 il reprezintd extinderea
posibilitatii de majorare a preturilor contractelor
aferente investitiilor publice si asupra altor elemente
de cost, pe ldngd majorarea pretului materialelor de
constructii si a componentelor salariale. Noile cauze
care au condus la majorari ale preturilor includ,
printre altele: cresterea pretului pe pietele de energie
electrica si gaze naturale, a combustibilului,
transporturilor de marfuri, dar si izbucnirea
conflictului militar care se desfdsoard pe teritoriul
Ucrainei, respectiv blocajul impus Rusiei la nivel
international.

Madsurile adoptate prin intermediul OUG 47/2022
vin, in primul rdnd, in completarea Ordonantei de
Guvern nr. 15/2021 privind reglementarea unor
madsuri fiscal-bugetare pentru ajustarea preturilor
contractelor de achizitie publica, aprobata cu
modificdri si completari prin Legea nr. 281/2021,
asupra contractelor de achizitie publicd/contractelor
sectoriale/contractelor de concesiune/acordurilor
cadru de lucrari ("OG 15/2021").

Noile modificdri legislative nu constituie modificdri
substantiale ale contractului, astfel ca pot opera prin
simpla incheiere a unui act aditional la contractul
existent, autoritdtile contractante fiind eliberate de
constrangerile unei analize juridice a caracterului
substantial sau nesubstantial al modificarii.
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substantial or unsubstantial character of the

change. Legal and Tax Updates
Additionally, and as a novelty, GEO 47/2022 In mod aditional, si cu titlu de noutate, OUG 47/2022 All our legal and tax updates are available here.
creates a certa}m legal framewc?rl< that allows creeazd un anu.mlt cadru lega.l care sa Perrplte} Noutstile NNDKP juridice si fiscale sunt disponibile
even the modification of ongoing award modificarea chiar a procedurilor de atribuire in curs aici,
procedures, trying accordingly to solve (even if, de desfasurare, incercand astfel sa rezolve (chiar daca
this time as well, only partially) the issue of si de aceastd data doar partial) problematica
procedures with an extended duration. procedurilor cu o duratd de desfdsurare prelungitd. Disclaimer
We will present l?elow the main arnendrpents In ce.le ce urmeazd, vom Prezenta prmC}palele This newsletter does not contain any legal and/or tax
related to the adjustment of contract prices modificdri cu privire la ajustarea preturilor advice, nor should it be relied on or construed as
: . : : . such. Professional advice should therefore be sought
inserted by GEO 47/2022: contractelor introduse prin OUG 47/2022: before any action is undertaken based on this
newsletter.
1. THE SCOPE OF GEO 47/2022: 1. DOMENIUL DE APLICARE AL OUG
47/2022. Aceastd publicatie nu contine consultantd juridica
. si/sau fiscald, ci informatii cu caracter general. Vad

1.1 Contracts/framework contracts related to  1.1. Contractele/acordurile-cadru aferente e e el Consjltanté de spec‘?ahtate tnainte

investment objectives/investment projects/ obiectivelor/proiectelor de investitii/lucrdrilor fiefa imp!?lllepta orice decizie intemeiatd pe

. . A . . . . ta.

maintenance and current repair works/ de intretinere si reparatii curente/reparatiilor e

capital repairs funded, entirely or partially, capitale finantate, integral sau partial, din

from public funds’ or from the own funds fonduri publice’ sau din fondurile proprii ale m

of contracting authorities/entities, which autoritatilor/entitatilor contractante aflate in Visit us on:

www.nndkp.ro

'Public funds are defined as provided in Art. 2 item 27 of the Public ' Fondurile publice sunt definite potrivit art. 2 pct. 27 din Legea
Finance Law 500/2002, and in art. 2 item 32 of Local Public nr. 500/2002 privind finantele publice, si, respectiv, la art. 2 pct.
Finance Law 273/2006. 32 din Legea nr. 273/2006 privind finantele publice locale.
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are in the process of being implemented on
the entry into force of GEO 47/2022;

Work contracts/framework contracts,
including contracts/framework contracts
relating to facilities and/or machinery and
technological and functional equipment
necessary for performing and
commissioning works and/or intended to
be used for the appropriate equipping and
fitting out of investment objectives/
investment projects/maintenance and

current repair works/capital repairs, as
provided in Annex 6 section 4 items 4.3-4.5
to Government Decision 907/2016, which
are in the process of being implemented on
the entry into force of GEO 47/2022 and
which have been concluded:

a) before the entry into force of Law
98/2016, Law 99/2016 and Law
100/2016;

b) after the entry into force of Law
98/2016, Law 99/2016 and Law
100/2016, and which do not contain

price revision clauses;
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1.2.

derulare la data intrdrii in vigoare a OUG
47/2022;

Contractele/acordurile-cadru de lucrdri,
inclusiv contractele/acordurile-cadru care
includ dotdri si/sau utilaje si echipamente
tehnologice si functionale necesare realizdrii
lucrdrilor si, respectiv, punerii in functiune
si/sau destinate echipadrii si dotdrii specifice a
obiectivelor/proiectelor de investitii/lucrdrilor
de intretinere si reparatii curente/reparatiilor
capitale, prevazute in anexa nr. 6 sectiunea a
4-a pct. 4.3-4.5 la Hotdrarea Guvernului nr.
907/2016 aflate in derulare la data intrdrii in
vigoare a OUG 47/2022 si incheiate:

a) inainte de data intrdarii in vigoare a Legii
nr. 98/2016, Legii nr. 99/2016, respectiv a
Legii nr. 100/2016;

b) dupd data intrdrii in vigoare a Legii nr.
98/2016, Legii nr. 99/2016, respectiv a
Legii nr. 100/2016 in cuprinsul cdrora nu
au fost prevazute clauze de revizuire cu
privire la pret;
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Contracts/framework contracts related to  1.3.

the performance of feasibility studies
and/or technical projects in connection
with the transport infrastructure of
national interest which include
geotechnical investigations, which are in
the process of being implemented on the
entry into force of GEO 47/2022 and have
been concluded:

a) before the entry into force of Law
98/2016, Law 99/2016 and Law
100/2016;

b) after the entry into force of Law
98/2016, Law 99/2016 and Law
100/2016, and which do not contain
price revision clauses;

Work contracts/framework contracts 1.4.
concluded by legal entities which do not

have the capacity of contracting authority

that must apply the public procurement
legislation, which are in the process of being
implemented on the entry into force of GEO
47/2022 and have been concluded:
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Contractele/acordurile-cadru pentru
realizarea studiilor de fezabilitate si/sau a
proiectelor tehnice aferente infrastructurii de
transport de interes national si care includ
studii geotehnice aflate in derulare la data
intrdrii in vigoare a OUG 47/2022 si incheiate:

a) finainte de data intrdrii in vigoare a Legii
nr. 98/2016, Legii nr. 99/2016, respectiv a
Legii nr. 100/2016;

b) dupd data intrdrii in vigoare a Legii nr.
98/2016, Legii nr. 99/2016, respectiv a
Legii nr. 100/2016 in cuprinsul cdrora nu
au fost prevazute clauze de revizuire cu

privire la pret;

Contractele/acordurile-cadru de lucrdri
incheiate de entitdti juridice fdra calitate de
autoritate contractantd care trebuie sd aplice
legislatia achizitiilor publice aflate in derulare
la data intrdrii in vigoare a OUG 47/2022 si
incheiate:
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a) before the entry into force of Law
98/2016, Law 99/2016 and Law
100/2016;

b) after the entry into force of Law
98/2016, Law 99/2016 and Law
100/2016, and which do not contain
price revision clauses;

Contracts/framework contracts for the L5.
acquisition of products, funded from
public funds, which are in the process of
being implemented on the entry into force
of GEO 47/2022, which do not contain
price revision clauses and which refer to
facilities/technological and functional
equipment/machinery necessary for
commissioning and/or for the appropriate
equipping and fitting out of investment
objectives/investment projects/
maintenance and current repair works/
capital repairs, in accordance with their
expected use, or strictly necessary for
performing works in connection with one
of the activities set out in Annex 1 to Law
98/2016, Annex 1 to Law 99/2016, and
Annex 1to Law 100/2016.
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a) inainte de data intrdrii in vigoare a Legii
nr. 98/2016, Legii nr. 99/2016, respectiv a
Legii nr. 100/2016;

b) dupd data intrarii in vigoare a Legii nr.
98/2016, Legii nr. 99/2016, respectiv a
Legii nr. 100/2016 in cuprinsul cdrora nu
au fost prevdzute clauze de revizuire cu

privire la pret;

Contractele/acordurile-cadru de achizitii
produse, finantate din fondurile publice, in
curs de derulare la data intrarii in vigoare a
OUG 47/2022, in cuprinsul cdrora nu au fost
prevdzute clauze de revizuire cu privire la pret
si care au ca obiect dotari/echipamente
tehnologice si functionale/utilaje, iar acestea
sunt necesare punerii in functiune si/sau
echipdrii si dotarii specifice a obiectivelor/
proiectelor de investitii/lucrdrilor de
intretinere si reparatii curente/reparatiilor
capitale, conform functiunii preconizate, sau
strict necesare executiei lucrdrilor in legatura
cu una dintre activitatile prevdzute in anexa
nr. 1 la Legea nr. 98/2016, in anexa nr. 1 la
Legea nr. 99/2016, respectiv in anexa nr. 1 la
Legea nr. 100/2016.
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Product procurement contracts/framework 1.6.

contracts referring to the acquisition of
facilities and/or machinery and
technological and functional equipment,
and those referring to the acquisition of
products used in performing works related
to the maintenance/repair/
administration/ operation of roads of
national, county or local interest classified
in accordance with the provisions of
Government Ordinance 43/1997 on the
regime of roads, where the procurement is
carried out through the award of a distinct
contract.

Services contracts/framework contracts for 1.7.
the performance of feasibility studies
and/or technical projects, which include a
component related to the geotechnical
investigation of foundation land by
drilling/probing, for the national transport
infrastructure, which are in the process of
being implemented on the entry into force
of the emergency ordinance covered
hereby, and which do not contain revision
clauses.

Services contracts/framework contracts in  1.8.

the process of being implemented on the
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Contractele/acordurile-cadru de achizitii
produse care au ca obiect achizitia de dotdri
si/sau utilaje si echipamente tehnologice si
functionale precum si celor care au ca obiect
achizitia de produse destinate realizdrii
lucrdrilor de intretinere/reparare/
administrare/exploatare a drumurilor de
interes national, judetean sau local clasificate
conform prevederilor Ordonantei Guvernului
nr. 43/1997 privind regimul drumurilor, iar
achizitia este realizatd prin atribuirea unui
contract distinct.

Contractele/acordurile-cadru de servicii al
cdror obiect il constituie realizarea studiilor
de fezabilitate si/sau a proiectelor tehnice,
care includ componenta de investigare
geotehnicd a terenului de fundare prin
foraje/sondaje pentru infrastructura de
transport national, aflate in derulare la data
intrdrii in vigoare a prezentei ordonante de
urgentd si in cuprinsul carora nu sunt
prevazute clauzele de revizuire.

Contractele/acordurile-cadru de lucrdri,
aflate in derulare la data intrdrii in vigoare a
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entry into force of GEO 47/2022, which
include a price adjustment clause in
accordance with the provisions of Art. 2
para. (6) of GO 15/2021, and with the
provisions of Art. III para. (1) and (2) of
Law 281/2021 approving GO 15/2021, and
contracts/framework contracts related to
design works/products/services for the
transport infrastructure of national
interest, which set forth the application of
a fixed price.

Public procurement contracts related to  1.9.
certain acquisitions in the defense and
security fields, set forth in GO 114/201,
including contracts/framework contracts
relating to facilities and/or machinery and
technological and functional equipment
necessary for performing and
commissioning works and/or used for the
appropriate equipping and fitting out of
investment objectives/investment
projects/maintenance and current repair
works/capital repairs, as set forth in
Annex 6 to Government Decision
907/2016;

Other types of contracts, expressly 1.10.

described in Art. 7 of GEO 47/2022, and
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OUG 47/2022, in cuprinsul cdrora este
introdusa clauza de ajustare a pretului potrivit
prevederilor art. 2 alin. (6) din OG 15/2021,
respectiv potrivit prevederilor art. IIT alin. (1)
si (2) din Legea nr. 281/2021 pentru aprobarea
OG 15/2021, precum si contractele/acordurile-
cadru de lucrari/produse/servicii de
proiectare pentru infrastructura de transport
de interes national, in cuprinsul cdrora este
prevdzuta existenta unui pret ferm.

Contractele de achizitie publica privind
anumite achizitii in domeniile apdrdrii si
securitatii, prevdzute in OG nr. 114/2011,
inclusiv contractele/acordurile-cadru care
includ dotdri si/sau utilaje si echipamente
tehnologice si functionale necesare realizarii
lucrdrilor si, respectiv, punerii in functiune
si/sau destinate echiparii si dotdrii specifice
a obiectivelor/proiectelor de investitii/
lucrarilor de intretinere si reparatii curente/
reparatiilor capitale, prevazute in anexa nr.
6 din HG nr. 907/2016;

Alte tipuri de contracte, specific descrise in
art. 7 din OUG 47/2022, precum si pentru
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2.2

2.3
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for certain types of award procedures,
subject to the limitations and conditions
expressly defined in GEO 47/2022.

THE PROVISIONS OF GEO 47/2022 ARE
NOT APPLICABLE TO:

Public procurement contracts/sectorial
contracts/concession contracts/framework
contracts for projects funded from
external non-reimbursable funds;

Award procedures relating to projects
funded from external non-reimbursable
funds which are in the process of being
implemented on the entry into force of
GEO 47/2022;

Projects funded from the NATO Security
Investment Program.

ADJUSTMENT PROCESS:

The adjustment of the contract price in
accordance with the new provisions will
operate exclusively in relation to the part of
the contract which remains to be
performed/provided on the date when the
ordinance comes into force, namely April
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2.1.

2.2,

2.3.

anumite tipuri de proceduri de atribuire, in
limitele si conditiile expres definite in OUG

47/2022.

PREVEDERILE OUG 47/2022 NU SUNT
APLICABILE:

Contractelor de achizitie
publicd/sectoriald/contractelor de
concesiune/acordurilor-cadru aferente
proiectelor finantate din fonduri externe
nerambursabile;

Procedurilor de atribuire aferente proiectelor
finantate din fonduri externe
nerambursabile aflate in curs de desfdasurare
la data intrdrii in vigoare a OUG 47/2022;

Proiectelor finantate prin Programul NATO
de Investitii in Securitate.

PROCEDURA DE AJUSTARE:

Ajustarea pretului contractului conform
noilor dispozitii se va aplica exclusiv pentru
restul ramas de executat/furnizat/prestat la
data intrdrii in vigoare a ordonantei, respectiv
15 aprilie 2022, panad la finalizarea obiectului
contractului.
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15, 2022, until the performance of the object
of the contract.

The adjustment will operate based on a 3.2.

justified request submitted by the
contractor and applies to each payment
request, throughout the term of the
contract.

The value of the contract will be adjusted by 3.3.

applying the total construction cost index
(CCI) using the calculation formula
presented and detailed in GEO 47/2022.

TERMS AND CONDITIONS: 4.

Contractors who fall within the scope of 4.1.

GEO 47/2022 have 45 days from the entry
into force of the ordinance to submit a
request to the contracting authority/entity
with respect to the adjustment of the
contract value for the part of the contract
which remains to be performed.

When such requests have been submitted  4.2.

within the relevant period, the contracting
authorities/entities have the legal
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Ajustarea va opera ca urmare a unei solicitdri
justificate a contractantului si se aplica la
fiecare solicitare de plata, pe intreaga
perioada de derulare a contractului.

Valoarea contractului va fi ajustata prin
aplicarea indicelui de cost in constructii total
(ICC), utilizand formula de calcul astfel cum
este descrisa si detaliata in cuprinsul OUG
47/2022.

TERMENE SI CONDITII:

Contractantii care se incadreazd in sfera de
aplicare a OUG 47/2022 au la dispozitie un
termen de 45 de zile de la data intrarii in
vigoare a acesteia pentru a transmite
autoritdtii/entitdtii contractante o adresa prin
care sa solicite ajustarea valorii contractului
aferente restului ramas de executat.

Ca urmare a solicitdrilor inregistrate in
termen, autoritatile/entitatile contractante au
obligatia legala de a initia demersurile
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obligation to initiate the necessary process necesare in vederea ajustdrii pretului
for adjusting the contract price. contractului. Legal and Tax Updates
4.3.  If contractors do not submit the request 4.3.  Netransmiterea de cdtre contractanti a adresei All our legal and tax updates are available here.
regarding the adjustment of the contract prin care solicitd ajustarea valorii contractului Noutstile NNDKP juridice si fiscale sunt disponibile
value in 45 days from the entry into force of in termenul de 45 de zile de la data intrdrii in aici.
the ordinance, they lose the right to vigoare a ordonantei atrage decaderea
benefit from the application of the acestora din dreptul de a beneficia de
provisions of GEO 47/2022. aplicarea prevederilor OUG 47/2022. Disclaimer
II.  Government Emergency Ordinance II.  Ordonanta de Urgentd a Guvernului nr. This newsletter does not contain any legal and/or tax
54/2022 supplementing Law 99/2016 on 54/2022 pentru completarea Legii advice, nor should it be relied on or construed as
sectorial procurement (“GEO 99/2016 privind achizitiile sectoriale sb‘ég‘r'epgﬁgeiit‘i’;‘sli:‘flﬁzee;};i‘éildgrsfgi’ftﬁfssought
54/2022"), published in the Official (“OUG 54/2022”), publicata in Monitorul newsletten,
Gazette no. 393 of April 21, 2022 Oficial nr. 393 din data de 21 aprilie 2022
The main reason for adopting these additions to Principalul motiv care a stat la baza adoptdrii acestor 2752?352‘;3‘i?tfﬁfﬂﬁﬁ;’;flﬁf fi’;i‘i?;‘ﬁﬁe’fﬂd \IJC:
Law 99/2016 on sectorial procurement is related completari ale Legii 99/2016 privind achizitiile rugdm sd solicitati consultantd de specialitate inainte
s . . o .. . de a implementa orice decizie intemeiatd pe
to the current geopolitical context and the sectoriale vizeaza contextul geopolitic actual si e ———
unprecedented price increases seen on the cresterea fard precedent a preturilor pe piata energiei.
energy market. Thus, the new measures are Astfel, noile mdsuri au ca scop finalizarea in cel mai
intended to ensure the completion of certain scurt timp posibil a unor proiecte de investitii care au Visit us on: m
investment projects blocked for technical fost blocate din motive tehnice.
reasons, in the shortest possible time.
The additions that have been inserted mainly Completdrile introduse au in vedere, in principiu, www.nndkp.ro
refer to the following: urmatoarele:
e For the part of the contract remaining to be e Pentru restul ramas de executat aferent
performed in order to create and develop realizdrii si dezvoltarii capacitdtilor de
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electricity production capacities, if the
remaining part accounts for less than 40%
of the status of the implementation of the
investment project, the contracting entity
has, as an exception to the provisions of
Law 99/2016, the right to apply the
negotiated procedure without prior
publication of a notice for participation in a
competitive bidding process for the award
of the sectorial procurement contract;

If the award occurs in the exceptional
situation mentioned above, the contracting
entity will be allowed to decide not to
exclude from the award procedure the
economic operators which have committed
a serious breach of, or have repeatedly
breached, their main contractual
obligations, where such breaches have led
to an early termination of said contract, to
the payment of damages or to the
application of other comparable sanctions.

Page 12 of 12

- Nestor Nestor Diculescu Kingston Petersen

producere energie electricd, in cazul in care
acest rest reprezintd mai putin de 40% din
stadiul fizic aferent obiectivului de investitii,
entitatea contractantd are dreptul, prin
exceptie de la prevederile Legii nr. 99/2016, sa
aplice procedura de negociere fard invitatie
prealabild la o procedurd concurentiala de
ofertare pentru atribuirea contractului de
achizitie sectoriald;

In cazul in care se realizeazd atribuirea in
situatia de exceptie anterior mentionatd,
entitatea contractantd va putea decide sa nu
excluda din cadrul procedurii de atribuire
operatorii economici care si-au incalcat in
mod grav sau repetat obligatiile principale
contractuale, iar aceste incdlcdri au dus la
incetarea anticipatd a respectivului contract, la
plata de daune-interese sau la aplicarea altor
sanctiuni comparabile.
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