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Tax Flash
No. 19/2020
Part I

November 27", 2020

Two draft laws amending the Fiscal Code
and the Fiscal Procedure Code were
adopted by the Chamber of Deputies

Please note that the provisions below will enter into force
after the promulgation and publication in the Official
Gazette.

We hereby present the provisions of the draft Law

amending the iscal Code.

In order to view the provisions of the draft Law for
amending the Fiscal Procedure Code, please refer
to part II of Tax flash no. 19.

Page 1of 1

Info Fiscal
Nr. 19/2020
Parteal

27 noiembrie 2020

Camera Deputatilor a adoptat doua
proiecte de lege pentru modificarea
Codului Fiscal si Codului de procedura
fiscala

Vid rugdm sd aveti in vedere faptul cd prevederile de mai
jos vor intra in vigoare dupd promulgarea si publicarea

in Monitorul Oficial.

Va prezentam in cele ce urmeaza prevederile
proiectului de Lege pentru modificarea Codului
Fiscal.

Pentru prevederile proiectului de Lege pentru
modificarea Codului de procedura fiscala va rugam
sa vizualizati Info fiscal nr. 19, partea a II-a.
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The draft Law amending the Fiscal Code Proiectul de Lege pentru modificarea Codului Contacts:
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= Th ti £l ti nE - S difics ti “ I d .. tive” Alina Timofti Marius Ionescu
e notion of “place of effective management” is e modifica notiunea “locul conducerii efective” | . . 4 Cohead Partmer and Co-head
amended to clarify the situations which trigger the pentru clarificarea situatiilor in care se considera ca  alinatimofti@nndkpro  marius.ionescu@nndkp.ro

locul conducerii efective al unei persoane juridice
este in Romania. Se stabilesc proceduri in acest sens.

place of effective management to be in Romania.
Relevant procedures in this respect are established.

n

= The definition of affiliates for the case when a third = Se clarifica definitia persoanelor afiliate pentru  Lucian Barbu Silviu Badescu
person directly or indirectly holds stakes in the two  cazul cdnd o a treia persoand detine direct sau Efcrgﬂarbu i Sﬁ‘gﬁegd desca@nndib.ro
persons concerned is clarified. indirect participatii in cele doud persoane in cauza.

Alexandru Aparaschivei

Corporate tax consolidation Consolidarea fiscala Partner o
alexandru.aparaschivei@nndkp.ro

= Rules on fiscal consolidation in the field of corporate = Sunt introduse reguli privind consolidarea fiscald

. . -y N 1. . . ) . . Legal and Tax Updates
income tax are introduced by establishing and  in domeniul impozitului pe profit prin stabilirea si J P

. . . . . ilable here.
registering a tax group. inregistrarea unui grup fiscal. All ourlegal and tax updates are available here
= Among the main provisions regarding the tax group = Printre prevederile principale referitoare la grupul  Dpisclaimer
are: fiscal se numara:

This newsletter does not contain any legal and/or tax advice, nor

= The system is optional, and its application = Sistemul este optional, iar perioada de aplicarea  should it be relied on or construed as such. Professional advice
? should therefore be sought before any action is undertaken based

period is 5 fiscal years calculated starting with acestuia este de 5 ani fiscali calculati Incepand cu  on this newsletter.
the first year of application of the fiscal primul an al aplicdrii sistemului de consolidare  Aceasti publicaie nu contine consultant juridicé si/sau fiscals,
. . . .. o . A v . . ci informatii cu caracter general. Vd rugdm sd solicitati
consolidation system until the abolition of the fiscald si pand la desfiintarea grupului fiscal; il GG T e Rarfates o Rl e s e
ﬁSC al group; intemeiatd pe informatiile din prezenta.
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In order to set up the tax group, the members
must cumulatively meet, at the date of the
application, certain conditions:

o the holding condition (75%) must be
fulfilled for an uninterrupted period of
one year, prior to the beginning of the
fiscal consolidation period;

o the members of the group must be
taxpayers paying corporate income tax,
and apply the same paying system;

o members of the group must have the
same fiscal year;

o the members of the group cannot be part
of another corporate income tax group;

o the members of the group cannot be
micro-enterprises income taxpayers or
are at the same time corporate income
tax payers and specific tax payers;

o members of the group do not fall under
the provisions of the special regime for
taxpayers who carry out activities such
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= Pentru constituirea grupului
trebuie sd indeplineasca, la data depunerii
cererii, in mod cumulativ anumite conditii:

fiscal membrii

o conditia de detinere (75%)trebuie sd fie
indeplinita ~ pentru o  perioadd
neintrerupta de wun an, anterioara
inceperii perioadei de consolidare fiscald;

omembrii grupului sa fie contribuabili
platitori de impozit pe profit, care
aplicd acelasi sistem de platdé a
impozitului pe profit;

o membrii grupului sd aibd acelasi an fiscal;

o membrii grupului nu pot face parte dintr-
un alt grup fiscal in domeniul
impozitului pe profit;

omembri grupului nu pot fi pldtitori de
impozit pe veniturile
microintreprinderilor sau nu  sunt
concomitent pldtitori de impozit pe
profit si pldtitori de impozit specific;

o membrii grupului nu intrd sub incidenta
prevederilor referitoare la regimul special
pentru contribuabilii care desfdsoara
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as night bars, night clubs, discos,
casinos;

o the members of the group cannot be in
dissolution / liquidation, as per the law.

= The method of calculating the tax consolidation
requires each member of the group to carry out
its own corporate income tax calculation, and
to submit the corporate income tax return to
the responsible legal entity in the group, from
the statements of the assembled members
resulting in a net position of the group,
respectively, a profit or a loss.

= Rulesregarding the tax loss regime as well as
anti-abuse rules, similar to those applicable to
the tax reorganization are provided.

The ceiling of 30% of the amount of receivables for
the deductibility of adjustments for impairment
of receivables is eliminated.

= Clarifications are provided regarding the limit of the
profit tax in which taxpayers can benefit from the
exemption granted for reinvested profit, respectively
the calculated profit tax cumulated from the
beginning of the year until the quarter of
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activitdti de natura barurilor de noapte,
cluburilor de noapte, discotecilor,
cazinourilor;

omembrii grupului nu se afla in
dizolvare/lichidare, potrivit legii.

= Modalitatea de calcul a consolidarii fiscale
presupune ca fiecare membru al grupului sd
efectueze propriul calcul de impozit pe profit,
si sd transmitd declaratia privind impozitul pe
profit cdtre persoana juridica din grup
responsabild, din declaratiile membrilor
adunate rezultand o pozitie netd a grupului de
profit sau pierdere.

= Se prevad reguli privind regimul pierderilor
fiscale precum si reguli anti-abuz, similare
celor aplicabile reorganizarii fiscale.

Se elimina plafonul de 30% din valoarea
creantelor pentru deductibilitatea ajustarilor
pentru deprecierea creantelor.

» Se aduc clarificari privind limita impozitului pe
profit in care se poate beneficia de scutire pentru
profitul reinvestit, respectiv impozitul pe profit
calculat cumulat de la inceputul anului pand in
trimestrul punerii in functiune a activelor pentru
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commissioning of assets for taxpayers that apply the
quarterly corporate income tax declaration and
payment system, respectively within the limit of the
cumulative profit tax calculated from the beginning
of the year of putting the assets into operation until
the end of the respective year for the taxpayers that
apply the annual system of declaration and payment
of the corporate income tax.

= The expenses incurred by the employer related to
the telework activity for the employees that carry out
their activity within this regime, as per the law, are
considered deductible expenses when determining
the fiscal result.

= Expenses related to transactions with persons
located in states declared as non-cooperating
jurisdictions are non-deductible.

= The tax credit can be granted if the resident legal
entity proves the payment of the tax abroad with
supporting documents issued by the income payer /
agent withholding the tax or a copy of the tax return
or similar document submitted to the foreign
authority accompanied by documentation proving
its payment.

= The treatment of leasing contracts for taxpayers that
apply IFRS is regulated.
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contribuabilii care aplica sistemul trimestrial de
declarare si platd a impozitului pe profit, respectiv
in limita impozitului pe profit calculat cumulat de
la inceputul anului punerii in functiune a
activelor pana la sfarsitul anuluirespectiv pentru
contribuabilii care aplica sistemul anual de
declarare si plata a impozitului pe profit.

Cheltuielile = suportate de angajator aferente
activitdtii in regim de telemuncd pentru salariatii
care desfdsoard activitatea in acest regim, potrivit
legii, sunt cheltuieli deductibile  pentru
determinarea rezultatului fiscal.

Cheltuielile aferente tranzactiilor cu persoane
situate in state declarate ca jurisdictii necooperante
sunt nedeductibile.

Creditul fiscal poate fi acordat daca persoana
juridica rezidentda dovedeste plata impozitului in
strdindtate cu documente justificative eliberate de
platitorul de venit/agentul care retine la sursd
impozitul sau copia declaratiei fiscale sau a
documentului similar depus la autoritatea straina
insotit de documentatia care atestd plata acestuia.

= Se reglementeazd tratamentul contractelor de

leasing pentru contribuabilii care aplica IFRS.
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The taking over of fiscal losses within reorganization
operations involving micro-enterprises is regulated.

Dividend income is excluded from the tax base.

It is clarified that a non-resident individual which
becomes resident in Romania owes tax from the first
day of arrival if he has a presence of more than 183
days, or starting with the first day in which it is
declared that the center of vital interest is in
Romania.

In case of transformation/change of the form of
exercising an activity, the value of goods and rights,
including uncollected receivables that are
transferred to  the  business  patrimony
converted/exchanged are not included in the gross
income of the activity to be transformed / change,
and are not subject to taxation.

Benefits in the form of personal use of vehicles that
are not used exclusively for economic activity, owned
or used by legal persons applying the tax regime of
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= Se reglementeaza preluarea pierderilor fiscale in

cadrul unor operatiuni de reorganizare implicaind
microintreprinderi.

Veniturile din dividende sunt excluse din baza
impozabila.

Se clarificd faptul cd o persoana fizicd nerezidenta
care devine rezidentd in Romdnia, datoreazd impozit
din prima zi a sosirii in Romania daca are o prezenta
mai mare de 183 de zile, sau incepand cu prima zi in
care se declara ca centrul intereselor vitale se afld in
Romania.

In  cazul transformairii/schimbarii formei de
exercitare a unei activitati nu se include 1in
venitul brut al activitatii care urmeazd sd se
transforme/schimbe, si nu este supusa impozitdrii
contravaloarea bunurilor si drepturilor, inclusiv
creantele neincasate care se transferd in patrimoniul
afacerii in care s-a transformat/schimbat.

Avantajele sub forma utilizarii in scop personal a
vehiculelor care nu sunt utilizate exclusiv in scopul
activitdtii economice, aflate in proprietatea sau
folosinta persoanelor juridice ce aplicd regimul de
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micro-enterprises or the specific tax of certain
activities are not subject to income tax.

The amounts granted to employees working in
telework for the support of utilities expenses within
the limit of 400 lei per month are subject to income
tax.

The costs with epidemiological testing or
vaccination of employees are not subject to income
tax.

Gift vouchers given to persons who are not their
employees of the grantor for marketing, protocol,
and advertising are taxed as income from other
sources.

Investment income is considered to be obtained
from Romania, regardless of whether it is received in
Romania or abroad, if it is made through an
intermediary, who is a Romanian tax resident.

For taxpayers working in Romania and deriving
salaries and assimilated to salaries income from
abroad, the obligations of calculation, withholding,
payment and declaration of income tax and social
contributions in case benefits received by the
employee from third parties, are treated as follows:
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impozitare al microintreprinderilor sau impozitul
specific unor activitdti nu sunt supuse impozitului
pe venit.

Nu se impoziteaza sumele acordate angajatilor care
lucreazd in regim de telemuncd pentru sustinerea
cheltuielilor cu utilitatile in limita unui plafon de
400 lei lunar.

Nu se impoziteaza acoperirea costurilor cu testarea
epidemiologicd sau cu vaccinarea angajatilor.

Tichetele cadou acordate persoanelor care nu sunt
salariati proprii pentru marketing, protocol si
reclamd se impoziteaza ca venituri din alte surse.

Veniturile din investitii sunt considerate ca fiind
obtinute din Romania, indiferent dacd sunt primite
in Romadnia sau in strdindtate, daca sunt realizate
printr-un intermediar, rezident fiscal roman.

Pentru contribuabilii care isi desfdsoara activitatea
in Romania si care obtin venituri sub formad de salarii
si asimilate salariilor din strdindtate, obligatiile de
calcul, retinere, plata si declarare a impozitului pe
venit si al contributiilor sociale in cazul avantajelor
primite de angajat de la terti, se trateaza astfel:
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o if the third parties granting the
benefits are not Romanian tax
residents, the income tax and social
contributions are calculated,
declared and paid by the taxpayer;

o if the benefits are granted by third
parties, through a resident entity, the
obligation to calculate, declare and
pay rests with that resident entity.

= The deadline for submitting the informative
declaration regarding the withholding tax for
incomes derived by non-residents from Romania
and the deadline for submitting the informative
declaration regarding the gain/loss from
transactions performed by non-resident individuals
with securities issued by Romanian residents,
respectively the informing of the non-resident
taxpayer by intermediaries on the transactions
performed is the last day of February.
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o in cazul in care tertii care acorda
avantajele nu sunt rezidenti fiscali
romdani, impozitul pe venit si
contributiile sociale se calculeaza, se
declard si se plitesc de catre
contribuabil;

o in cazul in care avantajele sunt
acordate de terti, prin intermediul
unei entitdti rezidente, obligatia de
calcul, declarare si platda revine
entitatii rezidente respective.

= Termenul de depunere a declaratiei informative

privind impozitul retinut la sursd pentru venituri
obtinute de persoane nerezidente din Romania si
termenul pentru depunea declaratiei informative
privind cdstigul / pierderea din tranzactiile efectuate
de persoane fizice nerezidente cu titluri de valoare
emise de rezidenti romani, respectiv cel de
informare a contribuabilului nerezident de cdtre
intermediari asupra tranzactiilor efectuate este
ultima zi a lunii februarie.
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= It is clarified that the recipient of the assets is * Se clarifica faptul cd primitorul activelor este

considered the successor of the transferor in terms
of other rights / obligations provided by law, in
addition to adjusting the right to deduct.

In specific conditions the taxable base can be
adjusted in case the taxpayer did not collect the
value from individuals.

Following decisions of the CJEU, it is provided that
the right to deduct through the VAT return for the
period in which the conditions and formalities for
deducting the tax are met or by a subsequent return,
but within the limitation period, including in case
of cancellation of the subsequent verification tax
inspection.

The right to deduct is granted to the beneficiaries
that receive correction invoices from suppliers/
providers outside the limitation period, in other
situations than following a fiscal inspection at the
supplier / provider. The right may be exercised by
the beneficiary within one year from the date of
receipt of the correction invoice.

Some of the conditions for benefiting from the *

deferral of VAT payments for imports are modified.
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considerat succesor al cedentului si din punct de
vedere al altor drepturi/obligatii prevazute de lege,
pe langa ajustarea dreptului de deducere.

In anumite conditii se permite ajustarea bazei
impozabile in cazul neincasadrii de la persoane fizice.

In urma unor decizii CJUE, se prevede acordarea
dreptului de deducere prin decontul perioadei
fiscale in care sunt indeplinite conditiile si
formalitdtile pentru deducerea taxei sau printr-un
decont ulterior, dar in cadrul termenului de
prescriptie, inclusiv in cazul anuldrii verificdrii
ulterioare ca urmare a inspectiei fiscale.

Se acorda dreptul de deducere beneficiarilor care
primesc facturi de corectie de la furnizori/prestatori
in afara termenului de prescriptie, in alte situatii
decit in wurma unei inspectii fiscal la
furnizor/prestator. Dreptul poate fi exercitat de
beneficiar in cel mult un an de la data primirii
facturii de corectie.

Se modificd unele conditii pentru a beneficia de
exonerarea de la plata TVA in vama pentru
importuri.
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= The analysis of the level of guarantee is performed
annually, or whenever it is considered necessary, in
order to update according to the changes in the
volume of business, or in the level of due excise
duties.

= Between January 1, 2021 and March 31, 2021, the
specific excise duty for cigarettes is 418.76 lei / 1,000
cigarettes.

= Both the support towers related to wind turbines,
and their foundations are considered buildings.

= The taxable value of the building owned by legal
entities is updated every 5 years based on a building
appraisal report prepared by an authorized
appraiser(the previous term was 3 years).

= It is clarified that in case of submission of the
building appraisal report after the first payment
term of the reference year, it takes effect starting
with January 1 of the following fiscal year.

= If the value of the buildings is not specified in the
documents attesting the transfer of ownership, the
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Analizarea nivelului garantiei este efectuatd anual,
sau ori de cate ori se consider necesar, in vederea
actualizarii in functie de schimbadrile intervenite in
volumul afacerii, sau in nivelul accizelor datorate.

In perioada 1 ianuarie 2021 -31 martie 2021, acciza
specifica pentru tigarete este de 418,76 lei/1.000
tigarete.

Se considera cladiri atdt turnurile de sustinere a
turbinelor eoliene, cdt si fundatiile acestora.

Valoarea impozabild a cladirii detinute de persoane
juridice se actualizeaza o data la 5 ani pe baza unui
raport de evaluare a cladirii intocmit de un
evaluator autorizat (anterior termenul era de 3 ani).
Se clarifica faptul ca in situatia depunerii
raportului de evaluare al clddirii dupa primul
termen de platd din anul de referintd, acesta
produce efecte incepand cudata de 1 ianuarie
a anului fiscal urmator.

In cazul in care in documentele care atestd
proprietatea nu este precizatd valoarea cladirilor,
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