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November 5, 2020

We remind you that the deadlines for the
reporting of cross-border arrangements
under Directive DAC 6 are closing in

DAC6

* In addition to all the “usual” year-end closing
works, the beginning of 2021 also brings the
obligation to report cross-border
arrangements, based on Directive (EU)
2018/822/EC (“DAC 6”), as implemented in
Romania by Government Ordinance no. 5/202o0.

* Through this material we would like to remind
you of both the reporting deadlines and
present a series of aspects to be considered
when preparing the reports.
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Va reamintim ca se apropie termenele
pentru raportarea aranjamentelor
transfrontaliere in baza directivei DAC 6

DAC6

= Pe langa toate lucrarile “obisnuite” de
inchidere de an, inceputul anului 2021 aduce si
obligatia de raportare a aranjamentelor
transfrontaliere, in baza directivei (UE)
2018/822/CE (,DAC 6”), asa cum a fost
implementata in Romania prin Ordonanta
Guvernului nr. 5/2020.

= Prin acest material dorim sa reamintim pe
scurt atat termenele de raportare cat si o serie
de aspecte de care trebuie sa se tina cont
atunci cand sunt pregatite raportarile.

Legal & Tax m

anniversary

Contacts:

Alina Timofti Marius Ionescu

Partner and Co-head Partner and Co-head
alina.timofti@nndkp.ro marius.ionescu@nndkp.ro

‘-

Lucian Barbu Silviu Badescu
Partner Partner
lucian.barbu@nndkp.ro silviu.badescu@nndkp.ro

Alexandru Aparaschivei
Partner
alexandru.aparaschivei@nndkp.ro

Legal and Tax Updates

All our legal and tax updates are available here.

Disclaimer

This newsletter does not contain any legal and/or tax advice, nor
should it be relied on or construed as such. Professional advice
should therefore be sought before any action is undertaken based
on this newsletter.

Aceastd publicatie nu contine consultanta juridicd si/sau fiscala,
ci informatii cu caracter general. Vd rugdm sd solicitati
consultanta de specialitate inainte de a implementa orice decizie
intemeiatd pe informatiile din prezenta.

Visit us on: m

www.nndkp.ro



mailto:marius.ionescu@nndkp.ro
mailto:marius.ionescu@nndkp.ro
mailto:lucian.barbu@nndkp.ro
mailto:lucian.barbu@nndkp.ro
mailto:silviu.badescu@nndkp.ro
mailto:silviu.badescu@nndkp.ro
mailto:alexandru.aparaschivei@nndkp.ro
mailto:alexandru.aparaschivei@nndkp.ro
https://www.nndkp.ro/publications-insights/legal-tax-updates-2/
https://www.linkedin.com/company/nndkp

- Nestor Nestor Diculescu Kingston Petersen
ol

TAX ADVISORY SERVICES

Deadlines

= Government Emergency Ordinance 107/2020
established the following deadlines regarding the
submission of the reports:

= 31 January 2021 is the deadline for reporting cross-
border arrangements made available for
implementation or ready for implementation or for
which the first step in the implementation process
was carried out between 1 July 2020 and
31 December 2020.

= 28 February 2021 is the deadline for reporting
reportable cross-border arrangements starting with
25 June 2018 until 30 June 2020.

= 30 April 2021 is the deadline by which
intermediaries must submit the first report on
marketable arrangements.

What needs to be reported?

Cross-border arrangements presenting an indication
of a potential risk of tax avoidance are reportable.

Fulfillment of any of the hallmarks provided in annex

no. 4 of Ordinance 5/2020 triggers the reporting
obligation.
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Termene

= Prin Ordonanta de Urgenta a Guvernului 107/2020,

au fost stabilite urmdtoarele termene pentru
depunerea raportdrilor:

= 31ianuarie 2021 este termenul pentru raportarea
aranjamentelor transfrontaliere puse la dispozitie
in vederea implementdrii sau pregdtite pentru
implementare sau pentru care primul pas in
demersul de implementare a fost efectuat in
perioada 1 iulie 2020 - 31 decembrie 2020.

= 28 februarie 2021 este termenul pentru raportarea
aranjamentelor transfrontaliere raportabile
incepdnd cu 25 iunie 2018 pana la 30 iunie 2020.

= 30 aprilie 2021 este termenul pdnd la care
intermediarii trebuie sa depuna primul raport
privind aranjamentele comercializabile.

Ce se raporteaza?

Se raporteazd aranjamentele transfrontaliere care
prezintd un indiciu al unui potential risc de evitare a
obligatiilor fiscale. Indeplinirea oriciruia dintre
semnele distinctive prevdzute in anexa nr. 4 la
Ordonanta 5/2020 atrage obligatia de raportare.
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In general, cross-border arrangements involving:

tax benefits at the level of the participants
or the group (for example deductibility in
Romania and full exemption or a
preferential tax regime in the jurisdiction
where the recipient is resident for tax
purposes), or

a pre-established structure, capable of
generating tax advantages, or
confidentiality clauses which may require
not to disclose how the arrangement could
secure a tax advantage vis-a-vis other
intermediaries or the tax authorities; or
conversion of income into capital or other
categories of revenue which are taxed at a
lower level or exempt from tax; or

entities that do not carry out significant
economic activity supported by adequate
staff, equipment, assets and premises,

are likely to fall under the reporting obligation.
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In general,
implica:

aranjamentele transfrontaliere care

beneficii fiscale la nivelul participantilor sau
grupului (de exemplu deductibilitate in
Romadnia si neimpozitare sau un regim fiscal
preferential in tara beneficiarului unei
plati), sau

o structura prestabilitd, capabild sa genereze
avantaje fiscale, sau

clauze de confidentialitate cu privire la
efectele fiscale generate de respectivul
aranjament, sau o remuneratie stabilita prin
raportare la beneficiul fiscal; sau

conversia veniturilor in capital sau alte
elemente de venituri cu regim de impozitare
mai redus; sau

entitdti care nu desfasoard o activitate
economicd semnificativd sustinutd de
personal, echipamente, active si spatii de
lucru adecvate,

este probabil sd intre sub incidenta obligatiei de
raportare.
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Given the complexity of the distinctive signs, we

recommend:

(i) identifying all cross-border
arrangements in place since 25 June
2018;

(i) ~mapping of transactions according to
their classification in one or more of
the hallmarks;

(iii) communicating with the
intermediaries involved, in order to
correlate the approach;

(iv)  identifying the transactions for which

it is appropriate to explain the
economic justification.

A guide on DAC 6 reporting is being developed by
NAFA, the provisions of which should also be taken
into account when preparing the report.

How to report?

Avand in vedere complexitatea semnelor
distinctive, recomandam:

(i)

(iii)

(iv)

identificarea tuturor aranjamentelor
transfrontaliere derulate incepand cu
25 iunie 2018;

cartografierea tranzactiilor in functie
de incadrarea intr-unul sau mai multe
din semnele distinctive;

comunicarea cu intermediarii
implicati, in vederea corelarii
abordarilor;

identificarea tranzactiilor pentru care
este oportuna explicitarea justificarii
economice.

La nivelul ANAF este in curs de elaborare un ghid
privind raportarea DAC 6, ale cdrui provederi ar
trebui de asemenea luate in considerarea cu ocazia
pregatirii raportarii.

Cum se raporteazd?

= The reporting is performed by completing and = Raportarea se efectueaza prin completarea si
electronically submitting the form provided by Order
1029/2020.
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depunerea electronica a formularului prevdzut in
Ordinul 1029/2020.
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Who must report?

= The report is prepared and submitted by the
intermediary or the Romanian taxpayer, as the case
may be.

= If the report is submitted in another Member State, it
does not have to be submitted in Romania.

What are the non-compliance implications

= A fine between 20,000 and 100,000 lei for not reporting
or reporting late.

= A fine from 5,000 to 30,000 lei for the intermediary's
failure to fulfil the obligation to notify another
intermediary or the relevant taxpayer.

In our experience, in multinational groups of
companies present in Romania, the reporting
strategy and the analysis of transactions take place
in a centralized manner. But even in these cases, we
recommend the detailed review by the local
responsible persons of the analysis performed at
group level.

In addition to the fine, other implications must be
taken into account, including at the level of the
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Cine raporteaza?

= Raportarea se intocmeste si se depune de intermediar
sau de contribuabilul roman, dupd caz.

= Insituatia in care raportarea se depune intr-un alt stat
membru, aceasta nu mai trebuie depusd si in
Romania.

Care sunt implicatiile neindeplinirii
obligatiei de raportare

= Amenda intre 20.000 si 100.000 lei pentru
neraportarea sau raportarea cu intarziere.

= Amenda de la 5.000 la 30.000 lei pentru
neindeplinirea de cdtre intermediar a obligatiei de
notificare a altui intermediar sau a contribuabilului
relevant.

Din experienta noastra, in grupurile de societati
multinationale cu prezenta si in Romania strategia
de raportare si analiza tranzactiilor au loc
centralizat. Tnsa chiar si in aceste cazuri,
recomanddm revizuirea in detaliu de catre
responsabilii locali a analizei efectuate la nivel de

grup.

Pe langa amenda, trebuie tinut cont si de eventuale
alte repercusiuni, inclusiv la nivelul persoanelor
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