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The Center for Excellency in Fiscal Disputes

The appeal in the interest of the law
revolutionizing the calculation approach
of statute of limitation for tax liabilities

On September 14, 2020, the High Court of Cassation
and Justice (“HCCJ”) admitted the appeal in the
interest of the law that will end tax authorities’
practice of extending by 1 year the five-year limitation
period applicable with respect to profit tax, artificially
and in breach of the relevant legal provisions.
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Centrul de Excelenta in Litigii Fiscale

Recurs in interesul legii care
revolutioneaza calculul prescriptiei
fiscale

In data de 14 septembrie 2020, Inalta Curte de
Casatie si Justitie (“ICCJ”) a admis recursul in
interesul legii care va pune capdt abordarii
autoritatilor fiscale de a prelungi cu 1 an, in mod
artificial si in contradictie cu prevederile legale
relevante, termenul de prescriptie fiscala de 5 ani
aplicabil in materia impozitului pe profit.
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The HCC(]J ruled as follows: “In accordance with and
for the application of the provisions of Art. 91
paragraphs (1) and (2) in conjunction with the
provisions of Art. 23 of the Government Ordinance
no. 92/2003 on the Fiscal Procedure Code,
republished, as amended and supplemented, the five-
year limitation period concerning tax authority’s
right to impose tax obligations consisting in profit
tax and ancillary liabilities is calculated as of the 1
of January of the year following the year during
which the taxpayer generated the taxable profit for
which they must pay profit tax.”

More specifically, the HCCJ decided that for the
profit tax recognized for example in 2014, the
statute of limitation started to run on January 1,
2015.

The tax authorities traditionally considered that the
limitation period started, in the aforementioned
example, on January 1, 2016 (not on January 1, 2015, as

correctly established by the supreme court), based on

the fact that the final tax return for profit tax is filed
in the year following the one in which the relevant
income is recognized.

Basically, tax authorities considered relevant as
timing for the calculation of the taxable basis, the
submission of the final tax return.
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Astfel, ICC] a decis “In interpretarea si aplicarea
dispozitiilor art. 91 alin. (1) si (2), coroborate cu cele
ale art. 23 din Ordonanta Guvernului nr. 92/2003
privind Codul de procedurd fiscald, republicatd, cu
modificdarile si completdrile ulterioare, termenul de 5
ani de prescriptie a dreptului organului fiscal de a
stabili obligatii fiscale reprezentdnd impozit pe profit
si accesorii ale acestora curge de la data de 1 ianuarie
a anului urmdtor anului fiscal in care s-a realizat
profitul impozabil din care rezultd impozitul pe
profit datorat de contribuabil”.

Concret, ICCJ a hotarat cd, pentru impozitul pe
profit realizat de exemplu in anul 2014, termenul de
prescriptie a inceput sa curga de la data de 1
ianuarie 2015.

Autoritdtile fiscale considerau traditional ca
termenul de prescriptie incepe sa curga in exemplul
dat mai sus de la 1ianuarie 2016 (si nu de la 1
ianuarie 2015 cum in mod judicios a statuat instanta
suprema), bazandu-se pe aspectul ca declaratia
finala de impozit pe profit se depune in anul
urmadtor celui in care se inregistreazd veniturile.

Practic, autoritdtile fiscale considerau relevant ca
reper in timp pentru constituirea bazei impozabile,
depunerea declaratiei finale.
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Thus, the approach taken by tax authorities,
including with respect to the resolution of
complaints, has been centered on an artificial
extension of the statute of limitation due to an
interpretation of the legal provisions that is
detrimental to taxpayers.

For these reasons, the appeal in the interest of the
law is very welcome and highly beneficial to
taxpayers.

You can find out more about how we process your personal data here.

You may unsubscribe here at any time.
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Astfel, abordarea autoritatilor fiscale, inclusiv in
solutionarea contestatiilor, a fost permanent in
sensul prelungirii artificiale a termenului de

prescriptie, prin interpretarea prevederilor legale in

detrimentul contribuabililor.

Pentru motivele expuse mai sus, recursul in
interesul legii in discutie este mai mult decat
salutar si benefic contribuabililor.

Mai multe detalii despre modul in care iti procesdm datele gdsiti aici.

Vi puteti dezabona oricdnd accesdnd acest link.
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